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Abstract: The Mental Capacity Act (MCA) became statute law in England and Wales from 

October 2007 and was described as a visionary piece of legislation for its time, which had the 

potential to give people a voice and an opportunity to be heard. However, 10 years on, the Act 

is not being  utilized in the UK as was intended. A scrutiny report published by the House of 

Lords in 20141 identified that the MCA was not embedded into the everyday practice of health 

care professionals due to the lack of knowledge, understanding, and confidence in the applica-

tion of the basic principles of the MCA in clinical settings. The Department of Health produced 

a response document, which placed improvements in the implementation of the MCA at the 

forefront of the political agenda in order to empower and safeguard those deemed the most 

vulnerable in society. It is envisaged that this response will require a shift in the culture of health 

care professionals to view the MCA as a mandatory part of clinical practice and not an option. 

With the prevalence of people with impairment of mind or brain set to rise in the coming years, 

it is of vital importance that the MCA is used proactively in order to provide a protection for 

both patients and practitioners.

Keywords: mental capacity, nurse, experience, NHS, knowledge, confidence, advanced plan-

ning, global, MCA

Introduction
The Mental Capacity Act (MCA) 2005 is applicable in the UK to all people aged 

16 years and older. The MCA is a piece of empowering legislation, which has the 

potential to give people a voice.1 In the past, if a person lacked the mental capacity to 

understand the information provided by health care professionals to make a decision, 

decisions were often made about them, rather than with them. As a result, a gap was 

identified in relation to the legal detention of a person in a hospital or care home, and 

the Deprivation of Liberty Safeguards was added and became law on April 1, 2009.

Prior to the introduction of the MCA, the assessment of mental capacity by health 

care professionals was paternalistic, risk averse, subjective, and not wholly incorpo-

rating what the person’s wishes may be. Therefore, the implementation of a robust 

framework, which professionals must follow, when decisions are to be made, that could 

reduce practitioner bias was welcomed.

The MCA allows and empowers people to make decisions and plan for the future, 

should the time come when decision-making abilities are compromised.2 Forward 

planning may include creating an Advance Decision to Refuse Treatment (ADRT), 

which allows a person to document the specific medical treatment they wish to receive, 

even if this directive puts life at risk. The MCA also permits an individual to nominate 
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a Lasting Power of Attorney (LPA) regarding health and 

welfare and/or property and finance, which when registered 

with the Office of the Public Guardian becomes legally bind-

ing. In contrast, if there is an absence of advance planning, 

a health care professional may be responsible for making a 

decision on behalf of another and this is known as “acting 

in best interests”.

In western countries including the UK, advance care plan-

ning is established to promote communication between health 

care professionals and patients to plan for future care, thus 

ensuring that their personal wishes are respected, should the 

patient choose to have these wishes documented. In USA, for 

example, advance planning was first introduced to the legal 

structure approximately 35 years ago with the living will 

and a health care proxy. However, in developing countries, 

advance planning is not widely accepted and it could be 

suggested that this is due to a difference in cultural beliefs 

and level of health literacy.3 A case study from a hospital in 

Australia revealed the significance of cultural beliefs when 

making a choice to refuse treatment. It also highlights the 

complexity and level of responsibility involved for health 

care professionals assessing mental capacity when the deci-

sion relates to life saving treatment.4 This study related to 

a Sicilian woman refusing surgery, which would result in a 

scar to her neck, which in her native country was considered 

to be dishonorable and associated with the Mafia. Therefore, 

she refused surgery, a decision which potentially could be 

fatal. All health care professionals involved deemed this lady 

competent to make the decision and, although her approach 

to life and death was unconventional, did not consider her 

to have a cognitive impairment, which may influence her 

decision. However, due to the severity of risk associated 

with her decision, a neuropsychological assessment took 

place, which confirmed a cognitive impairment, meaning 

that she was unable to rationally weigh up risks and benefits. 

Consequently, the decision was made by her sons and they 

chose for her to have the surgery. Postsurgery, the patient was 

happy with the outcome and made a full recovery.4 Had her 

original decision been respected she may have died. Never-

theless, a specialist opinion was sought due to the level of risk 

associated with the refusal of treatment. Initially, all health 

care professionals agreed that this patient had the capacity 

to refuse surgery, thus suggesting the magnitude of the con-

flicts and difficulties that exist in multifaceted cases. It also 

indicates the decision-making differences when comparing 

a generalist assessment with a specialist assessment.

The number of those diagnosed with an impairment of 

the mind or brain is reported to be 930,400 adults living 

with a learning disability in England5 and a further 850,000 

people living with Dementia in the UK.6 Furthermore, there 

are approximately 340,934 admissions to hospital per year in 

the UK due to an acquired brain injury.7 As the prevalence of 

dementia increases, it is significant that health care profes-

sionals, including nurses, understand the MCA legislation 

and how this should be applied in clinical practice. Therefore, 

this article explores the main findings from the literature, 

which impact upon a health care professional’s ability to 

understand the legislation.

Recent scrutiny
The MCA was designed as an empowering piece of legisla-

tion, which had the potential to change the lives of many. 

However, results from the House of Lords postlegislative 

scrutiny report identified that the MCA is not working as par-

liament intended.1 Although the MCA is held in high regard, 

the empowering philosophy of the Act is not being delivered, 

as it is not fully embedded into the everyday practice of health 

care professionals. The House of Lords concluded that a bar-

rier to the successful implementation of the MCA is due to 

a lack of central ownership and responsibility, thus resulting 

in the MCA being largely unimplemented. To respond to the 

House of Lords report, the Government produced “Valuing 

every voice, respecting every right: making the case for the 

Mental Capacity Act”8 to outline how they would address 

the concerns raised in the scrutiny report. The Department 

of Health considers that introduction of a Mental Capacity 

Advisory Board will provide robust monitoring of implemen-

tation of the MCA to ensure that it is applied in all National 

Health Service (NHS) organizations and that clinical areas are 

delivering with commitment and responsibility. The Office of 

the Public Guardian, the regulators of appointees of LPA, is 

also committed to increase the level of awareness of health 

care practitioners on the key principles of the MCA. They 

are planning to implement work streams in order to embed 

the MCA into practice. It is thought that raising an increased 

cognizance of the MCA will create a positive culture shift and 

the MCA will be used as intended, as an empowering tool. 

This will support decision making and protect vulnerable 

people from paternalism and risk averse decision making.

Methods
A search on the literature was undertaken using set time 

parameters, November 2012 to November 2017. The time 

frame was restricted to the last 5 years of publication in order 

to capture the most recent evidence base. A thorough search 

of Government papers and electronic databases were made, 
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which included Discover, MEDLINE, ScienceDirect, Ovid, 

and CINAHL. The keywords used were mental capacity, 

nurse, experience, NHS, knowledge, and confidence. Ref-

erence lists obtained from primary papers were scrutinized 

in order to generate further pieces of work, which met the 

criteria. A total of 34 sources were critically explored. The 

main themes derived from the search are as follows:

•	 The assessment process regarding MCA,

•	 Understanding of the MCA,

•	 Section 44 of the MCA,

•	 Advance planning,

•	 Best interests.

Assessment
The first guiding principle of the MCA indicates that we 

presume that mental capacity is present unless a documented 

assessment demonstrates otherwise.2 Therefore, it is impera-

tive that all health care professionals including nurses are able 

to confidently perform an assessment of mental capacity in 

order to enable a valid consent process. However, current evi-

dence suggests that the required knowledge and confidence of 

nurses to perform an accurate assessment of mental capacity 

require improvement.1,9 Interestingly, data from similar find-

ings in the USA suggest that the competence and quality of 

capacity assessments among physicians were suboptimal.3

The MCA legislation sets a specific framework for profes-

sionals to follow when completing the assessment of mental 

capacity.2 Prior to 2005, mental capacity assessments were 

resource focused and biased10,11 and a pre-existing diagnosed 

impairment of the mind or brain was the diagnostic threshold 

that triggered the assessment of mental capacity. However, 

the literature suggests that mental capacity assessments were 

unlawfully carried out when there were no diagnosed impair-

ment of the mind or brain and no reason to doubt capacity 

and occurred when people labeled as “a difficult patient” 

were perceived by others as making unwise decisions with 

an element of risk attached.1,11,12 Whereas under the new 

legislation, if a person does meet the diagnostic threshold 

of the MCA, the health care professional will initiate the 

functional element of the assessment, which requires a person 

to be able to understand the decision, which is to be made, 

weighs up the risks and benefits, retains this information, 

and communicates a decision. If a person is unable to do 

one or more of these tasks, they would be considered to be 

lacking the mental capacity to make the decision for which 

they have been assessed.2 All health care professionals should 

feel able and competent to assess capacity in relation to a 

specific decision. However, in a study by Williams et al,13 it 

was found that participants would often defer the assessment 

of capacity to others who they thought were more expert in 

the field, such as a psychiatrist, when in actual fact, a psy-

chiatrist was unlikely to be the most appropriate assessor in 

routine, noncomplex, or specialist cases. It was also found 

that the reason for deferring assessment was a reluctance to 

accept the responsibility to determine that a patient lacked 

the capacity to make a decision.

It is appreciated that completing a mental capacity assess-

ment in difficult cases can be complex. Personal views can 

influence a judgment to suggest a person lacks capacity into 

making a decision rather than empowering them to make 

their own decision, either due to the lack of knowledge from 

the health care professional or the perceived associated risk 

of the choice made.14 However, as Lennard15 notes, the man-

date of the MCA is to protect a person’s autonomy and avoid 

health care professional control. Likewise, if a person makes 

an unwise decision, which potentially carries an element of 

risk to safety, assessment of capacity is of vital importance. 

There have been occasions when the assessor may not agree 

with a personal decision, interpreted that decision as a person 

being unable to understand the consequences or potential risks 

involved, and has therefore suggested that the person lacks 

the mental capacity to make such a decision, which may not 

be the case.16 However, in all circumstances, the MCA allows 

decisions made by professionals to be challenged via a legal 

framework, thus empowering people with a diagnosed impair-

ment of the mind or brain. Equally, the MCA can provide a 

protective shield for health care professionals from litigation 

should decisions ever be called into question.13 Conversely, 

it is appreciated that the assessment of mental capacity with 

a person whose lucidity and understanding can be change-

able can be a difficult task in itself.17 Furthermore, impulsive 

behavior may be misconstrued as a lack of understanding, 

which also may not be the case. These findings are supported 

by Emmett et al16 who found that mental capacity assessments 

could be outcome driven, rather than based on a person sup-

ported to make a personal decision. Moreover, due to the close 

relationship formed between health care staff and patients, an 

element of risk antipathy is possible as nurses are accountable 

for the patient’s welfare and maintaining patient safety.16 It 

must be appreciated, however, that people with a recognized 

impairment of the mind or brain have the same rights to 

make risky choices, as those who do not have impairment. 

Ultimately, the concept of shared decision making will only 

be successful if health care professionals acknowledge and 

accept that while patients often make decisions thought to be 

the “right” ones, they also have the right to make decisions that 

Powered by TCPDF (www.tcpdf.org)

www.dovepress.com
www.dovepress.com
www.dovepress.com


Nursing: Research and Reviews 2018:8submit your manuscript | www.dovepress.com

Dovepress 

Dovepress

32

Marshall and Sprung

health care professionals may view as the “wrong” ones.18,19 

Nevertheless, as Lennard15 notes, it can be a stressful time for 

health care professionals when patients make unwise choices 

that carry a potential risk of significant harm to well-being.

Understanding of the MCA
A House of Lords postlegislative scrutiny report concluded 

that the MCA and its principles are not always directly 

embedded into the practice of health care professionals, 

suggesting that a lack of awareness and understanding in 

relation to the MCA exists. The literature supports this asser-

tion with similar outcomes and findings.9,20–24 However, for 

health care professionals, there is a professional responsibil-

ity to be accountable for personal learning and, therefore, if 

a gap in knowledge is identified, health care professionals 

have a duty to be proactive in increasing a knowledge and 

skills deficit.8

Phair and Manthorpe23 completed a review in one acute 

hospital Trust in England regarding the use of the MCA 

among patients. They found that the overall impression of 

staff regarding the MCA was negative. Staff viewed the MCA 

to be an addition to bureaucracy, a litigation risk, and an 

additional task to complete in a busy clinical environment. 

However, when the empowering and supportive aspects of the 

MCA for both patients and staff were discussed, participants 

looked at the MCA with a different viewpoint and appreci-

ated its potential benefits. Concurrently, Rowley et al24 also 

surveyed 249 health care professionals in an acute hospital 

in a different part of England, in relation to knowledge of 

the MCA and found that, overall, there was a low standard 

of MCA knowledge and, as such, concluded that this would 

compromise the health care professionals’ ability to meet a 

legal responsibility to follow the MCA. Therefore, as a result 

of this work, measures to improve MCA awareness within 

the Trust were put in place.24 These findings provide added 

validity as both studies were large scale and conducted in 

different parts of the country yet yielded similar results.23,24

In 2012, Manthorpe et al22 conducted a qualitative study 

consisting of 17 interviews with a purposive sample of vol-

unteer carer agencies, such as Dementia Support, who give 

MCA advice to patients and families. Largely, participants 

agreed that the MCA was beneficial to safeguard and enhance 

the rights of people with dementia, for example, in order to 

give them a voice, thus ensuring that diagnosis alone is not 

a presumption of incapacity.22 As a result, Manthorpe and 

Samsi25 concluded that the MCA has the potential to empower 

patients and service users in order to give them greater control 

over personal decisions.

It is thought that training would enhance both knowledge 

and confidence in the use of the MCA. However, when Phair 

and Manthorpe23 surveyed 42 staff, all but one advised that 

they had undertaken MCA training. Yet knowledge and 

confidence when using the MCA were identified as the areas 

for improvement. This echoes the findings of Marshall and 

Sprung21 and Willner et al26 who also found that the delivery 

of MCA training to staff was not a precursor to increased lev-

els of knowledge and confidence. It is suggested that the qual-

ity of training could be a contributing factor when assessing 

potential barriers to the MCA being fully embedded into the 

practice of health care professionals. Phair and Manthorpe23 

found that although participants had received training, it was 

over 2 years prior to participating in the study and the training 

they received had lasted around 45 minutes and was “tagged 

on” to a training session focused on consent. It is thought 

that this approach toward delivering training is not sufficient 

to give staff the insight into a complex piece of legislation, 

which is required by statutory law to be embedded into daily 

clinical practice.23 This is supported by the findings of the 

House of Lords report, which identified that for health care 

professionals, the MCA appears to be viewed as an optional 

extra, rather than being central to every aspect of profes-

sional practice.1 Furthermore, Phair and Manthorpe23 also 

found that MCA policies and procedures lacked detail and 

were long and complex and not user friendly and, on occa-

sions, some sections were found to still be in “draft” form. 

In addition, the principles of the MCA were not mentioned 

in other relevant policies such as “Consent to Examination 

or Treatment”, “Safeguarding Vulnerable Adults”, and “Do 

Not Resuscitate Decisions”, thus demonstrating to staff that 

the ethos of the MCA is not sincerely embedded into the 

culture of the hospital and, therefore, was seen as a stand-

alone topic.23

Willner et al26 also conducted a study within an acute NHS 

hospital with similar findings to Phair and Manthorpe.23 They 

also found that after attending training, significant gaps in 

participants’ awareness of key MCA issues were still noted. 

In this study, Willner et al26 provided training to 86 partici-

pants from a health and social care background to assess if 

training had made a positive impact on knowledge, confi-

dence, and ability to apply the MCA principles in clinical 

practice. It was identified in pretraining interviews that there 

was no difference in the knowledge of participants who had 

received MCA training vs those who had not received train-

ing. Therefore, this raises the question of how well a training 

session alone will support the retention of information to be 

applied successfully in clinical practice. Prior experience of 
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using the MCA and an increased exposure in this field of 

professionals who would potentially use the MCA, such as 

Learning Disability Services, were cited as positive factors 

toward increasing the knowledge. This was demonstrated by 

those professionals achieving higher test scores than those 

who worked in general medical areas of the hospital. It is 

proposed that conventional lecture style training may not 

be the most appropriate way of facilitating people to have a 

deeper understanding of the MCA legislation. It has been sug-

gested that training should incorporate a case study approach 

so participants can apply theory to practice using a tangible 

scenario as opposed to a wholly theoretical viewpoint.26 It is 

important to note that training is considered to be an integral 

aspect when increasing the knowledge and confidence in a 

subject area. However, the quality and delivery of training 

should also be considered when assessing its value in health 

care and the feasibility of practitioners transferring this 

knowledge into clinical practice.

A poor working knowledge of the MCA will lead to 

the poor implementation of the MCA and its principles in 

the health sector. This not only creates a risk to patient care 

and experience but also negatively affects staff. The MCA 

provides protection to health care professionals when work-

ing within the principles of the MCA should harm occur 

to a patient and if decisions are ever called into question.26 

However, this safeguard will only occur if mental capacity 

has been assessed correctly and decisions made in accordance 

with the legislation. Therefore, in order for this to happen, 

health care professionals must ensure that they are fully 

informed when working under the remit of the MCA.

Section 44 of the MCA
New criminal offenses were created with the implementation 

of the MCA, specifically section 44.2 These offenses relate 

to the ill treatment and willful neglect of those who lack 

capacity, by a person who is in a relationship of care with 

the patient. These offenses were created as existing laws did 

not adequately safeguard the rights of those deemed to be 

vulnerable and unable to provide a witness statement due to 

their cognitive impairment, for example, obtaining witness 

statements from victims with illnesses such as Dementia.20 

However, unfortunately, there have been fewer prosecutions 

completed under section 44 of the MCA than originally 

envisaged, which raises the question of how successful it is to 

take allegations forward when there is limited victim recall. 

Manthorpe and Samsi20 interviewed 279 dementia practitio-

ners over a 3-year period regarding their understanding of 

the MCA and knowledge of the new offenses. Participants 

were interviewed twice over this period. In the main, during 

the first interview, practitioner’s knowledge of the MCA was 

limited. More positively, at interview 2, within specialist 

nursing services, there was a vast increase in the awareness 

of section 44 of the Act. However, the knowledge of care 

home staff remained limited. Within the care home sector, it 

is noted that a lack of sustained training and high staff turn-

over is a potential factor contributing to a lack of knowledge 

of the MCA in general and this includes section 44.20,27 It 

is proposed that vulnerable people are being denied access 

to the judicial system due to a lack of knowledge of health 

care professionals and a responsiveness to alert authorities. 

Furthermore, professionals who work in dementia advisory 

services that are in a position to offer advice and informa-

tion to the public regarding advance planning did not know 

about the new offenses of ill treatment and willful neglect. 

This finding is concerning as it suggests that if those working 

within this specialist field are unaware of the offenses, then 

it is unreasonable to expect that a general health care profes-

sional will be aware that these offenses exist. This point is 

further supported by Manthorpe and Samsi20 who also found 

that there was a lack of knowledge regarding these offenses 

among participants who came from a dementia support 

service background. Since this time, the House of Lords1 

made a recommendation that this part of the MCA should 

be reviewed in order to provide assurance it meets the test 

of legal certainty, thus promoting successful prosecutions.

Within the new offenses, it was highlighted by Manthorpe 

and Samsi20 that there was a potential issue when defining 

what is meant by the term “willful”. For example, neglect 

can occur as a result of organizational systems and barriers, 

which impact on the care a person receives rather than indi-

viduals being directly at fault. With regard to family care, it 

is suggested that neglect may be a result of poor knowledge 

or carer stress and not necessarily willful. It is suggested 

therefore that this gray area may be a potential factor, which 

is affecting the rates of prosecutions when applying the legal 

definition of willful neglect to cases.

Advance planning
A key empowering element of the MCA is the ability for an 

individual to make their wishes known in advance, should a 

time come when they are incapacitated and unable to make 

a decision themselves at the time a decision is to be made. 

These wishes become plans that come in the form of a cre-

ated ADRT document or by appointing an entrusted LPA. 

It is important that health care professionals understand the 

advance planning aspect of the MCA in order to confidently 
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incorporate these into a plan of care. However, in order to 

include the wishes of a patient during the assessment, it is 

essential that professionals such as nurses have the knowledge 

relating to these aspects of the MCA. If a health care profes-

sional knows that an advance decision exists, these wishes 

must be followed as directed. However, in an emergency situ-

ation if an advance decision is not known about and treatment 

is given, the MCA will protect practitioners against litiga-

tion. Yet, once the decision is known, if it is not respected, in 

contrast, this may amount to a charge of battery.28

An ADRT allows a competent individual to refuse a 

specific medical treatment they would not want to receive 

should a time come when they are unable to take part in 

the decision making process.2 A written refusal can include 

potentially life-sustaining treatment if it is explicitly written 

that the decision “is to apply to that treatment even if life is 

at risk”.2 An ADRT can conflict with health care profession-

als’ duty of care and wanting to keep patient’s safe11 while 

respecting a person’s autonomy. An example of this is in the 

case of “Kings College Hospital NHS Foundation Trust v C”29 

where a judge upheld a patient’s right to refuse life-sustaining 

dialysis treatment after a failed suicide attempt at the age of 

49 years. The fact that the patient had lost the will to live 

because life had lost its “sparkle” was not grounds to justify 

that this was an incapacitated decision.

A study by Bartlett et al30 surveyed 549 adult service users 

with a self-reported diagnosis of bipolar disorder and 650 

psychiatrists in order to gain their views and understanding of 

advance planning under the MCA. A key finding of this study 

found that advance planning was rarely used, despite service 

users identifying it was important and being enthusiastic 

about the concept. Service users cited a lack of knowledge 

about how to create an advance decision and felt that it was 

a complex application process. One service user commented 

that they had faith that the medical professionals will make 

the right decisions on their behalf. Participants also described 

the LPA application process as complex and costly.22 In a 

study by Bartlett et al,30 service users were skeptical about 

making an advance plan, as they felt that the proposed plan 

would be over ridden if they were sectioned under the Mental 

Health Act. Psychiatrist feedback concurs with the results 

from the service users, as they also report encountering a 

low number of patients in practice who had made any formal 

advance plans. It is suggested that it would be the role of the 

psychiatrist to guide patients in relation to this aspect of the 

MCA. However, it was noted that this may raise a conflict 

of interest for psychiatrists to advise people with a mental 

health disorder regarding refusing treatment if they are in a 

position to provide this treatment, as this conflicts with their 

professional beliefs. However, in some cases, when a mental 

health disorder is present it raises the question of did the per-

son have the capacity to make the choice when the advance 

decision was recorded. In complex cases such as “A local 

Authority v E May”, legal input may be required and a case 

such as this should be referred to the Court of Protection, 

whereby a Judge would make an official ruling.31

Another aspect of advance planning is the appointment 

of an LPA. An LPA can be created by an individual aged 

18 years and older. An LPA bestows one or more donors the 

legal right to make decisions regarding health and welfare 

and/or property and finance on their behalf, should a time 

come when they are unable to make the decision for them-

selves. During a holistic assessment, health care profession-

als must view these legal documents that grant such powers 

and ensure that they have been authorized by the Office of 

the Public Guardian and record this information within the 

patient’s documentation in line with record keeping policy, 

as communication for colleagues.32 The health care profes-

sional must respect the donor’s views and wishes as if they 

were the patient’s own. However, it must be noted that any 

donor must make decisions for the good of the person and 

not for their own personal intentions. If it is suspected a 

donor is abusing their power of trust, this would constitute a 

safeguarding referral to the local authority. It is important to 

note that if the patient has never possessed mental capacity 

to make decisions, such as a severe learning disability since 

birth, an application can be made to the Court of Protection 

to become a Deputy of the Court, which has similar powers 

to an LPA in the UK.

It is appreciated that acting as an LPA and making deci-

sions on another person’s behalf, no matter how well you 

know them, can be difficult and stressful.33 Decisions can 

be particularly difficult if pertaining to the end of life care. 

Dening et al33 conducted a qualitative study of six people with 

dementia and family carers. It was found that the end of life 

preferences made by the individual with dementia was not 

always consistent with what the carers believed the person 

would want. Thus, appearing to demonstrate even close rela-

tives cannot confidently predict the wishes of another person. 

Consequently, this poses the question of how confident a 

health care professional can be to advocate for another per-

son reliably. However, if possible, it is imperative for health 

care professionals to gather life stories and experiences from 

patients, this will provide a valuable insight in making deci-

sions in order to inform the aspect of any past and present 

wishes, which may need to be considered.18
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If there have been no advance plans created, health care 

professionals such as nurses may be considered as the deci-

sion maker if a person is unable to make a decision at the time 

it needs to be made, while keeping the patient at the center 

of the process. Therefore, it is vitally important that health 

care professionals understand the MCA and how to use the 

legislation in clinical practice.

Best interests
The fourth guiding principle of the MCA states that “an act 

done, or decision made, under this Act for or on behalf of a 

person who lacks capacity must be done, or made, in his best 

interests”.2 Section four specifically of the MCA provides 

best interests guidance and a framework, which must be fol-

lowed when making a decision on another person’s behalf. As 

mentioned previously, an LPA or Deputy of the Court has a 

legal right to make choices should the individual lack capac-

ity at the time a decision needs to be made. However, if no 

LPA exists, a health care professional can be the recognized 

decision maker should a decision be required for a health-

related issue. When making a “best interests” decision, the 

MCA states that consideration must be given to whether the 

person will regain capacity to make a decision and to encour-

age the person as far as practically possible to take part and 

participate in the decision making process. If an ADRT exists, 

the MCA insists that there should not be a desire to bring 

about death should the decision be related to life-sustaining 

treatment. The individual’s past and present wishes, their 

feelings, values, and beliefs must also be taken into account 

when making a decision. The MCA also states that anyone 

who has an interest in the person’s care, for example, a fam-

ily and a friend, must also be included in the best interest 

process.2,34 Prior to the introduction of the best interests 

guidance within the MCA, clinical decisions made on behalf 

of another person were driven predominantly by the clinical 

agenda. However, these days the MCA promotes a holistic 

appraisal of need and decisions are not made solely based on 

health outcomes. Yet, worryingly, a report published 6 years 

after the introduction of the MCA, which explored the pre-

mature deaths of those with an intellectual disability, found 

that decisions were often made by one person, rather than 

the multidisciplinary group approach, which is advocated in 

the MCA.35 Furthermore, Heslop et al10 and Taylor11 found 

that health care professionals’ decisions were influenced by 

prejudice and personal views and based on what they felt was 

the appropriate decision to be made. This was combined with 

a lack of information about the patient and family, which is 

required in order to achieve a truly holistic review. Noncom-

pliance with the best interests checklist resulted in clinical 

decision making being manipulated to meet financial and bed 

pressures within a hospital.10 Therefore, this suggests that the 

findings of the studies cited overwhelmingly contradict the 

empowering ethos of the MCA.

However, the case of “Wye Valley NHS v Mr B” chal-

lenged the findings of these studies where a judge ruled in 

favor of respecting an individual’s past and present wishes 

rather than placing a higher importance on the clinical need 

of the patient.36 In this instance, a 73-year-old gentleman who 

had a history of mental health problems developed a diabetic 

foot ulcer, which resulted in a deep bone infection. Clini-

cally, Mr B required an above knee amputation to prevent 

sepsis and probable death yet he would not consent to this 

procedure and health care professionals believed that Mr B 

lacked capacity to make the decision. Due to the associated 

risk, the case was referred to the Court of Protection, a high 

court dealing with issues specifically related to the MCA. 

The judge ruled that Mr B did lack the mental capacity into 

the decision regarding amputation; however, his expressed 

wishes and beliefs were given priority over clinical need and 

it was concluded to enforce surgery on this gentleman would 

not be in his best interests.36 This ruling is a prime example of 

a case demonstrating that the MCA has the ability to protect 

a person’s right to have their wishes put to the forefront of 

the assessment, and clinical need is not always considered 

to be greater, even where death is a possible consequence of 

such a decision.

As identified in the best interests’ framework, the indi-

vidual’s family or friends should be included in the process; 

however, there may be occasions when there is no one to 

consult. In this situation, a referral to an Independent Mental 

Capacity Advocate (IMCA) may be appropriate to enable an 

independent person to advocate on the patients behalf. The 

MCA specifies certain decisions when an IMCA must be 

involved; these include proposed serious medical treatment 

by an NHS body and/or changes in accommodation.2 This 

mandatory referral process has been challenged by the House 

of Lords1 as being too insular, and they suggest that the role 

of an IMCA should encompass a larger range of decisions. 

This will have a cost implication; however, it is hoped that 

costs would be recouped by the reduction in lengthy legal 

disputes and litigation costs. The role of the IMCA in the 

best interests’ process is not to make the final decision but 

to submit a statement of findings to the responsible person in 

order for all the facts to be taken into account when reaching 

a decision. However, if the IMCA believes that the decision 

made was not in the best interests of the individual, they 
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have a platform to raise challenge to this. Unfortunately, 

this process has resulted in complaints, undermining the 

role of the IMCA and the purpose to objectively advocate 

on another person’s behalf.1 It is suggested that referral to 

an IMCA would benefit patient advocacy; however, there is 

inconsistency with referral rates to the IMCA service across 

the UK. This may be due to a lack of knowledge of the IMCA 

role among health care practitioners and the public.1 Referral 

rates may increase if there is greater scope of referral sources 

other than the local authority or NHS.

Implication for nursing practice
This literature review has produced a worthwhile discussion 

regarding the MCA and its implication to nursing practice 

and the practices of others within the wider health economy. 

The evidence suggests the MCA and its guiding principles are 

not yet sufficiently embedded into the practice of nurses and 

health care professionals. Therefore, it raises the question, 

how can a shift in culture can be achieved to ensure that the 

MCA is increasingly and sufficiently utilized within health 

care practice to guarantee that health care professionals are 

legally compliant and provide an assurance that the needs of 

those who require support to make decisions are provided. It 

is therefore suggested that an increase in training alongside 

a greater emphasis on the importance of the MCA would be 

a positive factor.

It is recognized that health care professionals have a 

responsibility and accountability to ensure that their knowl-

edge is up to date and if there are any identified gaps they have 

a professional duty to address this.8,37 A further suggestion 

is for a greater integration of the MCA into undergraduate 

and postgraduate teaching programs for nurses and health 

care professionals as it has been established that an increase 

in training in a particular subject can increase knowledge in 

that particular area.38–41

This work has focused on the MCA and its implementa-

tion within England and Wales. However, it is suggested that 

these findings are transferrable on a wider global scale where 

the assessment of mental capacity takes place. As has been 

seen in this piece of work, example studies from America 

and Australia have echoed some of the findings of UK-based 

studies,13–17,24 confirming that assessing a person’s mental 

ability to make a decision about their care can sometimes 

be a complex task.

Mental capacity legislation was introduced around the 

world when there were concerns that human rights should 

be considered an important aspect of making decisions 

about health care and treatment, and this was welcomed as 

a positive step forward in advocating for the rights of those 

who cannot participate in decision making. However, this 

method has not been adopted by every country. For example, 

in India, the western approach to mental capacity assessment 

is not supported.42

Conclusion
At its launch, the MCA was described as a visionary piece of 

legislation, which had the potential to empower and change 

the lives of many. Yet, 10 years on from implementation, 

the literature concurs that this vision is not embedded into 

practice as was initially intended. The findings of this detailed 

UK-based report are arguably generalizable to the wider 

global population due to the burden of those living with a 

diagnosed impairment of the mind or brain. Dementia alone 

has been declared a public health priority by the World Health 

Organization37 as it is estimated that there are currently 50 

million people worldwide living with this illness and this is 

set to triple by 2050. Therefore, the assessment of mental 

capacity and advocating for those with a diagnosed cognitive 

impairment are not the problems confined solely to the UK.

The MCA brought a robust framework and an element of 

progression. As a result, the MCA gave people with mental 

impairment a voice. However, prior to the MCA imple-

mentation, decisions were often subjective, risk averse, and 

paternalistic. A postscrutiny report completed by the House 

of Lords was the catalyst to support improved application of 

the MCA in organizations and is now a priority for the UK 

Governments’ health agenda. It is believed that by increasing 

knowledge and a greater awareness of the MCA, creating a 

source of central ownership for greater accountability, pro-

moting the use of advance planning, and ensuring the MCA 

are viewed as fundamental, integral elements of care, rather 

than an optional extra; the principles and ethos of the MCA 

will be fully embedded into health care provision for patients. 

Nevertheless, a shift in culture is required in order for health 

care professionals to view the MCA as a tool that empow-

ers and protects practitioners alongside patients rather than 

an unnecessary addition to an already busy and demanding 

health care environment.
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